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The U.S. Constitutional 
Framework
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Art. I, Sec. 10: No state shall … 
pass any bill of attainder, ex post 
facto law, or law impairing the 
obligation of contracts, or grant 
any title of nobility.

Art. I, Sec. 8: The Congress shall 
have the power … to establish a 
uniform rule of naturalization, 
and uniform laws on the subject 
of bankruptcies throughout the 
United States …



June 28, 2011 Copyright © 2011 Randal C. Picker 4Municipal Bankruptcy Act, May 24, 1934



June 28, 2011 Copyright © 2011 Randal C. Picker 5

“If federal bankruptcy laws can be extended 
to respondent, why not to the State? If 
voluntary proceedings may be permitted, so 
may involuntary ones, subject of course to 
any inhibition of the Eleventh Amendment. … 
If the State were proceeding under a statute 
like the present one, with terms broad enough 
to include her, apparently the problem would 
not be materially different. Our special 
concern is with the existence of the power 
claimed — not merely the immediate outcome 
of what has already been attempted.”

Ashton (1936)
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“And really the sovereignty of the State, so 
often declared necessary to the federal 
system, does not exist. … The Constitution 
was careful to provide that ‘No State shall 
pass any Law impairing the Obligation of 
Contracts.’ This she may not do under the 
form of a bankruptcy act or otherwise. … 
Nor do we think she can accomplish the 
same end by granting any permission 
necessary to enable Congress so to do. ”

Ashton (1936)
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“Improvement districts, such as the 
petitioner, were in distress. Economic 
disaster had made it impossible for them to 
meet their obligations. As the owners of 
property within the boundaries of the district 
could not pay adequate assessments, the 
power of taxation was useless. … The natural 
and reasonable remedy through composition 
of the debts of the district was not available 
under state law by reason of the restriction 
imposed by the Federal Constitution upon the 
impairment of contracts by state legislation.”

Bekins (1938)
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“The bankruptcy power is competent to give 
relief to debtors in such a plight and, if there 
is any obstacle to its exercise in the case of 
the districts organized under state law it lies 
in the right of the State to oppose federal 
interference. The State steps in to remove 
that obstacle. The State acts in aid, and not in 
derogation, of its sovereign powers.”

Bekins (1938)
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“It invites the intervention of the bankruptcy 
power to save its agency which the State 
itself is powerless to rescue. Through its 
cooperation with the national government the 
needed relief is given. We see no ground for 
the conclusion that the Federal Constitution, 
in the interest of state sovereignty, has 
reduced both sovereigns to helplessness in 
such a case.”

Bekins (1938)
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“Can it be that a power that was not recognized 
until 1938, and when so recognized, was 
carefully circumscribed to reserve full 
freedom to the States, has now been completely 
absorbed by the Federal Government — that a 
State which, as in the case of New Jersey, has 
after long study devised elaborate machinery 
for the autonomous regulation of problems so 
peculiarly local as the fiscal management of its 
own household, is powerless in this field? We 
think not.”

Faitoute (1942)
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Three Key Issues
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1. Collective Bargaining 
Agreements

2. Pensions

3. Asset Sales and Tax 
Increases
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Art. I. Sec. 16. Ex Post Facto 
Laws and Impairing Contracts. 
No ex post facto law, or law 
impairing the obligation of 
contracts or making an 
irrevocable grant of special 
privileges or immunities, shall 
be passed.

Illinois Constitution (July 1, 1971)
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Art. XIII. Sec. 5. Section 5. Pension 
and Retirement Rights. Membership 
in any pension or retirement system 
of the State, any unit of local 
government or school district, or 
any agency or instrumentality 
thereof, shall be an enforceable 
contractual relationship, the 
benefits of which shall not be 
diminished or impaired.

Illinois Constitution (July 1, 1971)

What does contract status accomplish?

Who is the contract with? A particular pension or 
retirement system? The State of Illinois?

If one party to a contract is insolvent, what happens 
to the other party?

What does it mean to diminish or impair a contract?

Does this create any enforceable funding 
obligations? If so, against whom?
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Thank You
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